Graham Burrow

9402 Jellyby Rd., RR 2
Addison, ON K6V 5T1
ghbinfo@ripnet.com

Brant Burrow

1969 Sharpes Lane, RR 1
Brockville, ON K6V 5T1
(613) 342-9006
brantb@ripnet.com

By Registered Malil

Without Prejudice

October 20th, 2014

Local Authority Services
200 University Avenue, Suite 801
Toronto, Ontario M5H 3C6

Attn: Closed Meeting Investigator

Regarding: Closed Meeting Complaint, Twp of Elizabethtown-Kitley

To Whom It May Concern:

We sincerely regret the cost to the taxpayers which will likely result from the submission of this
letter and its accompanying materials; however, given recent events, we truly feel that we have
been left with no alternative.

This letter shall serve as an official complaint regarding certain Closed Meeting activities
involving the Township of Elizabethtown-Kitley, and shall also serve as a request that this
matter be investigated to the fullest extent permitted by the Municipal Act and by any other Acts
which may be applicable.

You will note that we have elected to submit this correspondence directly to LAS, and to carbon
copy our Administrator-Clerk, Mayor, Councillors, the Provincial Ombudsman, as well as various
media outlets. This was a purposeful decision. The last time we directed an inquiry of a similar
nature to the Township, it was simply given to the Township’s own solicitor instead of being
forwarded to LAS.

We are therefore wary that history might simply repeat itself this time. As you review this
submission, we are confident you will find our scepticism to be well-founded.



PREFACE

We are well aware that the early stages of an investigation into a closed meeting complaint will
involve a determination of whether or not the complaint is simply frivolous or vexatious. In the
interest of full disclosure, we freely acknowledge that we have routinely been critical of our local
municipal Council and some staff members over the last two years. However, rest assured that
the matter of this complaint is definitely not frivolous or vexatious. We sincerely believe that, in
this case, an attempt has been made to suppress our fundamental right to freedom of speech.

For the last two years, we have been trying to engage our Council to be more open,
transparent, and especially, accountable. During that time, we have submitted a number of
letters drawing Council’s attention to various issues. Instead of taking these opportunities to
modify its behaviour to better foster public trust, our Council has repeatedly elected to rebuff our
submissions.

Consider the following direct quote from a written response we received: "... as municipal by-
laws are Council's laws, it has the option to enforce or not enforce provisions of the by-laws.".
This sentiment was reinforced a second time, in another written response: “... Council is not

bound to follow its by-laws. Council can choose not to enforce its own by-laws, and provide
instruction thereto.".

On another occasion, when we questioned (during public question period) certain proceedings
which we had just witnessed, we were told: "... that the Municipal Act stipulates that Council is
the deciding body for a municipal corporation and that Council members will answer for their
performance to the electorate during elections.”. This answer appears in the official minutes of
that meeting (13-May-2013).

We ask that you keep in mind these clearly-stated elements of our Township's 'corporate
culture', as you review the balance of this submission. Our complaint is neither frivolous nor
vexatious; it is an action of last resort in an effort to overcome closed-mindedness, and to begin
repairing a broken system.

Over the past couple of years, we have actually had several concerns regarding closed
meetings, or — in the most charitable context — ill-advised advancement of Township business at
opportune times. Yet, we have exercised tremendous restraint by trying to engage Council on
these matters in a direct and less-costly fashion, rather than requesting an official investigation
each time. Information published by LAS suggests that a typical investigation consumes an
average of 17 hours — which, at $225/hr, represents a direct cost to the taxpayers of $3,825.
Our understanding of this expense and our corresponding restraint should further demonstrate
that we do not take this submission lightly.

Although we are not specifically requesting you to fully investigate either of the following
examples, we are providing them for the purposes of context. These examples should support
our claim that we have indeed had other valid concerns which we could have pursued if our
intent was merely frivolous or vexatious in nature. The examples should also bring into further
focus, the 'corporate culture' which we referenced earlier.
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Example 1

Throughout the summer and fall of 2012, a newly formed Finance Committee (a
Committee of the Whole) met several times, conducted business, and ultimately folded,
without ever publishing a single meeting date/time on the Township's website calendar.
We can provide proof of this, if necessary.

In fact, the committee had already met 5 times over 4 months, before any of its minutes
were ever received by Council. To wit, at Council's Regular meeting of 24-Sep-2014,
the following 5 sets of Finance Committee minutes were all received in a single batch:
07-Jun-2012, 05-Jul-2012, 23-Jul-2012, 14-Aug-2012, 06-Sep-2012.

It is quite possible that the circumstances surrounding the Finance Committee were an
innocent oversight - but that still does not excuse the clearly low priority placed on
keeping the public informed. If it were a single instance, perhaps that would be a
different story. However, to repeatedly overlook what should have been proper
procedure is not acceptable.

Example 2

Council held a meeting on 17-Sep-2012, for which an agenda was never posted on the
Township's website. Even today, the agenda does not exist on the website.

However, in reviewing the minutes of that meeting (which are available on the website),
it is quite clear that the original (printed?) agenda would only have listed a single primary
item of business — namely, a closed session to discuss a potential boundary negotiation
with the Township's solicitor. In itself, that is perfectly legitimate and we do not take
issue with it.

However, the Mayor took full advantage of that gathering of Council to also advance
other Township business. Perhaps, according to the strictest letter of the law, all of the
necessary requirements to do so were satisfied — namely, moving, by resolution, into the
closed session; moving, by resolution, out of the closed session; reporting out; etc.

However, given that the public is not allowed to observe closed sessions, and given that
there was no agenda published for that meeting, and given that even if there had been
an agenda published, only a closed session would have been listed, no reasonable
person would be expected to anticipate that other business would be conducted.

Therefore, the most charitable thing we can say about the Mayor's decision to bring up
new business is that it was ill-advised to take advantage of that particular gathering of
Council to do so — especially since that business was clearly not urgent.

As an interesting aside - it was this particular piece of business which led to a letter of
complaint being sent to Council, and ultimately led to Council adding insult to injury by
providing a written response which included the following explanation: "Normally, a
change to a by-law such as a fee structure change requires an amending by-law but
Council is not bound to follow its by-laws. Council can choose not to enforce its own by-
laws, and provide instruction thereto.". (Note: The emphasis shown on the word "but"
was contained in the official response.)
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RECENT CONTRIBUTING EVENTS

Approximately two week ago, we organized a Public Information Session so that residents could
become informed about some of the things we had seen transpire at Council meetings during
the last two years. One week after that information session, we held a Candidates Debate
where the residents were encouraged to question candidates about any issues of concern.

We had the Information Session professionally video taped, and that footage is available directly
at the following link:

http://youtu.be/ZKDKZhYZYLk

It is also available on the homepage of the Elizabethtown-Kitley Citizens for Open Government
website, at this address:

http://www.ekcog.org

If, after reading this preface, you are still in any doubt about whether or not our complaint is
frivolous or vexatious, we encourage you to watch the video (it is 2 hours long). You will see
and hear, first-hand, that we are respectful, that we are not "witch hunters", that we only speak
of performance in official positions, that we do not attack the people themselves, etc. But
please only watch the video if you are in doubt about the nature of our complaint; otherwise, at
$225/hr, it will cost the taxpayers an extra $450 in unnecessary expense.

Part of the Candidates Debate involved distributing 3 prewritten questions to all candidates, at
least 48 hours prior to the debate. One of those questions was as follows:

Currently, the Township pays directly for L.A.S. to serve as its investigator for closed
meeting complaints. But the Provincial Ombudsman could provide this same service to
the Township with no direct cost. Will you support switching to the Provincial
Ombudsman; why or why not?

Several of the candidates responded with a similar theme — namely, that they couldn't
understand what the fuss was about, since there weren't any complaints, and the Township
hadn't done anything wrong ... so, no, they saw no reason to switch.

It is important to note that we remained completely neutral throughout the entire debate.
Although we organized the event, we went out of our way to ensure an absence of bias,
including engaging the services of a radio personality from outside the Township to act as a
moderator. There were several instances throughout the debate where we knew that
candidates were misrepresenting themselves and/or the facts, and yet we did not interfere.

For your convenience, we have included a copy of the debate format document which we
provided to all candidates (see Appendix, attached). We are confident you will agree that we
went to great lengths to ensure a fair and informative event. Also note that the debate was
covered by a local cable television station and, should it be required, we would likely be able to
provide video footage of it — however, we certainly hope that will be unnecessary.

Even as we listened to the candidates state their logic that "no complaints" meant "no

problems", we were still prepared to avoid a cost to the taxpayers by continuing to refrain from
submitting any official complaints. Naturally, we knew that a status of "no complaints" could just
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as easily stem from the related cost burden acting as a very real deterrent to anyone who is
well-informed — just as it had in our case.

What finally compelled us to request an official investigation was a revelation which came to
light during discussions with some of the incumbents, in the days following the debate. Two
Councillors stated they had no knowledge of our letter of complaint, or of a letter having been
sent, to us, by their lawyer.

THE COMPLAINT - SUMMARY

On the day of Council's 24-Jun-2013 meeting, we became aware of 2 letters which were to be
delivered — one to a member of Council, and the other to a member of Township staff. Just
prior to Council's meeting, we watched those letters actually being delivered.

On the agenda for that same meeting, were 2 items scheduled for a closed meeting — one of
which was a matter concerning an identifiable individual (item 13.1). At the start of the meeting,
the Mayor announced that item 13.1 was being struck.

After the meeting (in the parking lot) a Councillor (who was not the recipient of either letter)
asked us if we knew about the letter which had been delivered.

We were concerned about these events and submitted an inquiry to Council questioning the
events and requesting an explanation. Our inquiry was carefully crafted to remove any
references to identifiable individuals - even to the extent of being gender-neutral.

A copy of our letter is included in this package (see Appendix, attached).

As you will see, we also explicitly stated "This submission is intended to be public in nature, and
to become part of the public record ...". Our letter also stated that we were concerned only with
procedural matters - not the actual content of the original 2 letters which had been delivered to
the Council member and the staff member.

Council never replied, directly. Instead, a week later, we received a letter from the Township's
solicitor. In his response, the lawyer referred to the contents of our letter as "allegations”, and
he stated, "After my inquiries, | am completely satisfied that there has been no breach of the
Municipal Act in this matter.". He further stated, "... Council will not receive your
correspondence in open session and there will be no discussion of this matter in open session.".

A copy of the lawyer's letter is included in this package (see Appendix, attached).

THE COMPLAINT — SPECIFICS

As a result of discussions with various candidates, in the days following the recent debate, it
came to our attention that at least two Councillors did not recall our original letter of inquiry, and
were also unaware that we had ever been sent a lawyer's letter as a response to our inquiry. It
is this revelation which finally gives rise to this official complaint and request for full
investigation.
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Furthermore, the original concerns expressed in our initial inquiry — that is, the letter to which
the Township’s solicitor responded — have never been answered to our satisfaction. Therefore,
we request that those concerns be fully addressed as part of the official investigation into this
whole matter. As that letter contained 4 specific questions (Q1 through Q4), all additional
questions outlined in this submission will begin at number Q5.

Since at least two Councillors were apparently unaware of our letter, and of the decision to
involve the Township's solicitor, it makes us question:

Q5) Who, exactly, made the decision to involve the Township’s solicitor?
Q6) Under what authority was that decision made?

Q7) Even if that person (or those people) did have the appropriate authority, why
was that decision not communicated to (all) members of Council?

Q8) Why were (all) members of Council not made aware of our letter in the first
place?

We went to extremes in crafting our initial inquiry so that it would not even infer gender, let alone
mention anyone by name. Clearly, there is no excuse to apply MFIPPA here. We also
addressed our letter to the Mayor, Councillors, and the Clerk-Administrator, and clearly stated
that it was intended to be a public document. So:

Q9) Under who's authority, and by way of what specific section(s) in which specific
Act(s), can that type of correspondence be quashed?

Considering the use of the phrase "After my inquiries ..." in the lawyer's letter, and the reference
to "... no breach of the Municipal Act ...", it is clear to us that our initial inquiries were treated as
a closed meeting complaint. Although we would have been satisfied to accept a reasonable
explanation (in public) from Council, we can understand how our letter might have been
interpreted in a more extreme fashion. However, we must question:

Q10) Who, exactly, decided to treat our inquiry as a complaint requiring a 3rd party
investigation, instead of issuing a response directly from Council?

Furthermore, if our letter was being treated as a closed meeting complaint:

Q11) Why did the Township's own solicitor conduct the investigation?

Q12) Since LAS is the officially appointed Closed Meeting Investigator for the
Township, why was our letter not forwarded to LAS where it could be
processed accordingly?

Q13) Who, exactly, was involved in the above decisions?

Moreover, if our letter was interpreted as a closed meeting complaint, then we posit that the
Municipal Act was indeed breached. Section 239.2, subsection (11) of the Municipal Act clearly

states that "The municipality or local board shall ensure that reports received under subsection
(10) by the municipality or local board, as the case may be, are made available to the public.".
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Not only did the letter, issued by the Township’s solicitor, stipulate that "... Council will not
receive your correspondence in open session", but it also went on to stipulate that "... there will
be no discussion of this matter in open session.". Given the clarity of the Municipal Act:

Q14) Under who's authority, and by way of what specific section(s) in which specific
(other) Act(s), can the above approach be considered valid?

To try to silence our legitimate concerns was deplorable. But, as it now seems, for it to have

been done without the knowledge and consensus of members of Council is nothing short of
egregious.

Respectfully,

Graham Burrow

Brant Burrow

encl:  Appendix
1) Debate Format — FINAL (13-Oct-2014), 3 pages
2) Letter to Mayor, Councillors, Clerk-Administrator (28-Jun-2013), 3 pages

3) Letter from Cunningham Swan Lawyers (03-Jul-2013), 2 pages

cc: 7 copies - Twp of Elizabethtown-Kitley:
(individually addressed, hand-delivered to Twp office)
Mayor
Clerk-Administrator
Current Councillors (individually addressed)

Provincial Ombudsman (emailed, as FYI)

Selected Media (emailed)
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Elizabethtown-Kitley Citizens for Open Government

Debate Format for October 16", 2014 - 7:00pm

Hello Candidates,

Jamieson Bridal (morning show host on Brockville’s BOB FM 103.7) will be the moderator for the
debate.

You will each be provided with the opportunity to give a 2.5 minute (150 second) presentation at
the beginning of the evening. If you are unable to attend, you may submit a prepared (written)
statement, which our moderator will read out on your behalf (he will stop at 2.5 minutes). In the
case of written submissions, your statement should be “type written” (ie. not hand written) and
double-spaced. It is your responsibility to ensure that your printed opening statement is available
to us no later than 6:40pm on the evening of the debate (October 16th, 2014).

Just prior to the official start of the evening, a random draw will be conducted alphabetically based
on last name, and will involve drawing numbers from a container. The numbers drawn will
determine the seating order, the order of the initial presentations (for the 2.5 minute platforms), and
will also be used for the first question. Thereafter, the order for responses will increment/rotate, to
provide everyone with an opportunity to be the first to answer. The rotation pattern will be:
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tc.
Of course, this rotation does not apply to a question which is directed towards a specific candidate.

At the end of this document, we (EKCOG) have provided 3 prepared written questions. These will
be the first questions to be read out and answered when the debate begins.

Following that, gallery members (ie. the audience) will be invited to form a line at a microphone, to
pose their question to the panel of candidates. They will be given the option of either asking their
question of the entire panel, or directing their question to a specific candidate. They will be given
up to 20 seconds to ask their question — then they must either return to their seat, or go to the back
of the line if they wish to ask another question.

You will each be given up to 50 seconds to provide your answer to the question. Unfortunately,
due to the number of candidates involved as well as practical time constraints, it will not be
possible to provide for rebuttals — each one of you will only have one opportunity to speak on each
question.
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You will not be obliged to answer all questions, nor will you be obliged to make use of the full time
(50 seconds) allotted to you. You will have the right to decline to answer any question, with or
without reason — be it a question directed specifically towards you, or one posed to the entire
panel. Declining to answer, or not using the full time available, will result in a simple forfeiture of
the (remaining) time which would have been allotted for that answer. In other words, declining to
answer a question, or answering a question quickly, cannot be used as a technique to “bank time”
in order to be able to provide a longer answer to a subsequent question.

The moderator shall determine if any given question is considered to be “out of order” (eg. too
similar to a question already asked, etc.). Similarly, if you stray too far from answering the
question, the moderator may issue a warning and politely remind you to stay on-topic. In extreme
cases of being off-topic, the moderator may elect to remedy the situation by cutting the answer
short, and turning the floor over to the next candidate.

We will insist on decorum at all times, and will have zero tolerance for personal attacks from the
gallery (and/or the candidates — although, we wouldn’t expect that of any of you to begin with). In
order to be as relaxed and inclusive as possible, we will continue to maintain the oral question
format until the first sign of trouble — at which point the offender will be immediately removed from
the meeting, and we will switch to a written-questions-only process for the balance of the evening.
All other format guidelines will continue to apply. Heckling, etc., will not be tolerated. Hopefully,
everyone will behave like adults, and we won'’t have to worry about any of that.

At the end of the evening, you will each be given up to 60 seconds to issue a final statement.
Again, if you are unable to attend, you may submit a prepared (written) statement, which our
moderator will read out on your behalf (he will stop at 60 seconds). In the case of written
submissions, your statement should be “type written” (ie. not hand written) and double-spaced, and
it is your responsibility to ensure that your printed closing statement is available to us no later than
6:40pm on the evening of the debate (October 16th, 2014).

We expect the debate to wrap up by 9:15pm.

Here is a guideline for the timing for the evening:

7:00pm — 7:05pm Welcome, thank you, explanation of format/rules

7:05pm — 7:30pm Candidates’ opening statements

7:30pm — 9:05pm EKCOG questions (prepared in advance), followed by Gallery questions
9:05pm — 9:15pm Candidates’ closing statements

| trust that you will find this satisfactory, and hope that you will recognize the thought and effort we
have put into providing an opportunity for voters to assess their choices. We look forward to
seeing you on October 16", 2014.

Please confirm your availability for the debate, at your earliest opportunity, by phone (Brant
Burrow: 613-342-9006) or by email ( info@ekcog.org ).

Regards,

Brant Burrow
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PREPARED QUESTIONS

(to be read by the moderator )

Question 1
If you were to be told that weekly Council meetings and Committee of the Whole meetings could

be videotaped and posted online for less than $3,000 per year, or roughly 75 cents per household,
would you support such an initiative; why or why not?

Question 2

A detailed public report, in January 2013, suggested that roadside garbage and recycling pickup
service, throughout the entire Township, could be introduced for a yearly fee of $72 per household.
Will you support pursuing that proposal, and asking residents for their feedback; why or why not?

( NOTE: In the spirit of fairness, all candidates have been provided with a copy of that report. )

Question 3

Currently, the Township pays directly for L.A.S. to serve as its investigator for closed meeting
complaints. But the Provincial Ombudsman could provide this same service to the Township with
no direct cost. Will you support switching to the Provincial Ombudsman; why or why not?
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Graham Burrow

9402 Jellyby Road

RR 2

Addison, ON KOE 1A0
ghbinfo@ripnet.com

Brant Burrow

1969 Sharpes Lane

RR 1

Brockville, ON K6V 5T1
(613) 342-9006
brantb@ripnet.com

June 28th, 2013

The Township of Elizabethtown-Kitley
6544 New Dublin Road

RR 2

Addison, Ontario

KOE 1A0

Mr. Mayor, Councillors, Clerk-Administrator,

To preemptively address any potential concems regarding the consumption of Township
resources (eg. materials, staff time, etc.) over public submissions, we are compelled to
point out that multiple (15), pre-collated copies of this entire document are being provided
fo the Township so that they may be inserted directly into the agenda packages for
distribution to the Councillors, Staff, and the public.

This letter speaks to the handling of a potential Staff HR issue to which we unwittingly
became privy, on Monday, June 24, 2013. Lest there be any misunderstanding or
confusion, let us be perfectly clear — this letter concerns only procedural matters
surrounding the potential HR issue; it in no way touches on the potential HR issue itself.

Because of the seriousness of this letter, despite it not meeting the normally prescribed
submission deadline, we hereby request that it be dealt with at the meeting of Council
scheduled for Tuesday, July 2, 2013, or at the next council meeting if the Tuesday meeting
is cancelled.

Since Council and Staff have made it abundantly clear on several occasions, we are well
aware that provisions of the Privacy Act do not permit naming individuals as part of a
public discussion. '

Although we do not believe it applies to public figures, we will also refrain from including

any named individuals whatsoever. Further, we will ensure that all references are also
gender non-specific so as not to open up the possibility of speculation.
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Through unforeseen last-minute circumstances beyond the control of a Township Staff
member, the individual was unable to pursue a pre-arranged method of delivering certain
notification to another member of Staff and to a member of Council.

This individual, feeling the need to pursue the communication in a verifiable manner, and
knowing we would be at the Township offices to attend Monday's Regular Meeting of
Council, approached us to witness the documents.

We agreed to assist and did, indeed, witness the documents. We also witnessed the
individual deliver the documents to only the two intended recipients.

Subsequently, at the outset of the meeting, the Mayor announced that item 13.1
(scheduled for a closed session) was to be struck from that night's agenda.

Subsequent to the end of Monday's meeting, in the Township parking lot, a Councillor
approached us to ask if we were aware of the individual's communication. We confirmed
that we were aware of it but gave no additional details. Some general conversation
ensued and then we all dispersed.

Given that agenda item 13.1 involved an identifiable individual, and given that the item was
struck, and given that there were only two specific individuals named as recipients and
only one named individual as the sender in the private communication, and given that the
Councillor who asked if we were aware of the letter was not one of the named recipients,
and given that Council did enter into a closed session for other matters, some very serious
questions now arise.

Q1.) How did the Councillor know about the communication?
Q2.) Was the letter discussed, in any way, during the closed session?

Q3.) Since (to the best of our knowledge) the individual had previously only discussed the
letter with the individual's lawyer, and since we were asked to witness the
documents only moments before the start of the public meeting where all parties
referenced herein (except the individual who wrote the letter) remained in that
meeting, and since the envelopes were sealed and individually addressed, how do
the two recipients to whom the letter was addressed explain the inquiring
Councillor's knowledge of the letter and its contents?

Q4.) Since the document was addressed jointly to only two individuals and not to Council
as a whole, under the Privacy Act, are the recipients permitted to discuss an HR
issue with anyone other than each other and/or their lawyers?

Given the seriousness of the implications, we hereby request a written response within 7
(seven) days of receipt, where " receipt" shall be construed as the time at which the
possession of this submission passes, in person, from the undersigned to any Staff
member at the Township's office in New Dublin.
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For further clarity, the term " receipt" shall not be misinterpreted to mean, or be associated
in any way with, various actions such as "Receive and File", "Receive and Respond", and
other similar directives.

This submission is intended to be public in nature, and to become part of the public record,
and as such, the undersigned hereby provide explicit permission, in advance, for any
Township Staff member to open and/or read this submission, in order to expedite its
processing. A notice to this affect has also been indicated on the envelope containing this
submission.

Graham Burrow

/

Brant Burrow

Cc: the individual referenced herein
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Cunningham Swan
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Tony E. Fleming

Direct Line: 613.546.8096

E-mail: tfleming@cswan.com

LSUC Certified Specialist in Municipal Law

(Local Government / Land Use Planning)

July 3, 2013

Graham Burrow

9402 Jellyby Road

R.R. 2

Addison Ontario KOE 1A0

Brant Burrow
1969 Sharpes Lane
R.R. 1 Brockville, Ontario K6V 5T1

Dear Sirs:
RE: Correspondence dated June 28, 2013

Your correspondence to the Mayor, Councillors and Clerk-Administrator dated June 28, 2013
has been referred to me for a response.

| conducted a thorough inquiry into the events of June 24, 2013 and the allegations contained
in your letter.

After my inquiries, | am completely satisfied that there has been no breach of the Municipal
Act in this matter. The closed session item (13.1) was removed from the agenda for an
administrative reason unrelated in any way to the receipt of the letter that was hand-delivered
the evening of June 24.

Given the nature of the letter delivered on June 24, Council had to be advised of the letter and
its contents. The manner in which Council was advised of the letter was consistent with all
applicable legislation. Again, consistent with proper procedure, the letter delivered on June 24
was not discussed (other than advising Council of the letter) and Council was not asked to take
any action or pass any resolution related to the letter.

CUNNINGHAM, SWAN, CARTY, LITTLE & BONHAM tir
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Given the sensitive nature of this matter, Council will not receive your correspondence in open
session and there will be no discussion of this matter in open session.

| trust that this addresses your concerns.

Sincerely,

Cunningham, Swan, Carty, Little & Bonham LLP

CUNNINGHAM, SWAN, CARTY. LITTLE & BONHAM tir



